LOWER SUSQUEHANNA RIVERKEEPER * POTOMAC RIVERKEEPER
SHENANDOAH RIVERKEEPER * UPPER POTOMAC RIVER MANAGER
EARTHJUSTICE
December 9, 2011
Joe Martens, Commissioner
New York Dept. of Envir. Conservation
625 Broadway
Albany, NY 12233

Michael Krancer, Secretary
Pennsylvania Dept. of Environmental Protection
Rachel Carson Office Building
400 Market Street
Harrisburg, PA 17101

Doug Domenech, Secretary
Secretary of Natural Resources
1111 East Broad Street
Richmond, VA 23219

Randy C. Huffman, Secretary
Dept. of Environmental Protection
601 57th Street
Charleston, WV 25304

Robert M. Summers, Secretary
Maryland Dept. of the Environment
1800 Washington Blvd.
Baltimore, MD 21230

Dear Sirs:
We write to emphasize the critical importance and legal requirement to address the
adverse water quality effects of hydraulic fracturing in the Marcellus Shale in your Chesapeake
Bay TMDL Phase II Watershed Implementation Plans (WIPs).
Applicable Law
After decades of water quality decline in the Chesapeake Bay, and the failure of several
voluntary interstate agreements to resolve the problem, the U.S. Environmental Protection
Agency, at the request of the Bay watershed jurisdictions, in December 2010 adopted the
Chesapeake Bay TMDLs. The seven Chesapeake Bay jurisdictions have each committed to
develop and submit Phase II WIPs that set forth specific strategies to ensure compliance with the
nitrogen, phosphorus, and sediment loadings allocated in the Chesapeake Bay TMDLs.1
In order for the Chesapeake Bay water quality goals to be achieved, states overlying the
Marcellus Shale and other oil or gas reservoirs must prevent and prohibit the sedimentation
effects of hydraulic fracturing activities. In particular, reductions from existing pollutiondischarging sources in the oil and gas sector must be included in the states’ Phase II sub1
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allocations. Further, because the final Bay TMDLs did not include allocations for new pollution
discharges from oil and gas operations, any new discharges must be strictly prohibited.
In addition to the commitment to develop and implement the Chesapeake Bay TMDL
WIPs, the Bay jurisdictions have a responsibility, under the Clean Water Act (CWA) to
implement controls on nonpoint sources of water pollution, including sedimentation from oil and
gas activities. Under the Act, a TMDL “represents the cumulative total of all ‘load allocations’
which are in turn best estimates of the discrete loading attributed” to all sources of pollution,
including nonpoint sources.2 The CWA requires states to develop and implement a continuing
planning process, in which they are required to plan for achieving the water quality goals set in
the TMDLs, as well as effluent limitations and schedules of compliance with applicable water
quality standards and other requirements of the Act.3
In sum, in order to comply with the water quality goals set forth in the Chesapeake Bay
TMDL, the CWA requires that Bay jurisdictions include plans for controlling the increased
sediment loading resulting from oil and gas activities, especially the intensive development of
the Marcellus Shale, in both their continuous planning processes and their Phase II WIPs. Those
activities include not only construction of well pads, impoundments, and access roads but also
the construction and decades-long operation of pipelines and other infrastructure.
Background on Hydraulic Fracturing and Sediment
Unless adequately controlled, the construction and operation of oil and gas extraction
facilities, especially in the Marcellus Shale region, will have significant adverse effects not only
on the local receiving waters, but collectively on the water quality in the Chesapeake Bay
Watershed. If not addressed, these pollution discharges will prevent the states from achieving
the water quality goals of the Chesapeake Bay TMDLs. The extraction facilities, roadways used
to access them, and pipelines used to transport the oil and gas to market will cause significant
erosion, sediment and storm water discharge into the Bay. This is of particular concern because
oil and gas facilities are generally subject to less stringent regulation than other types of
construction sites, although they produce the same negative water quality harms.4
There is ample evidence that oil and gas activities conducted without adequate erosion or
sediment control cause substantial sediment loading. Studies have shown that even in the case of
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small rainfall events or short exposure times, sedimentation at these sites is substantial, requiring
adequate erosion and sediment protection. A 2005 U.S. Environmental Protection Agency
concluded that “gas well sites have the potential to negatively impact the aquatic environment
due to site activities that result in increased sedimentation rates.”5 This study goes on to
recommend that state and local governments regulate erosion and sedimentation on these sites in
a manner similar to the point-source permits applied to conventional construction sites.
Additionally, the EPA has concluded that roads that are constructed or altered in order to access
the gas extraction or exploration facilities themselves also contribute significantly to
sedimentation and degradation of surface water quality.6 Pipeline construction and operation
also add to erosion, sedimentation, and storm water runoff, because soils are exposed over long
distances as trenches are cut, and rights-of-way cut through forest must remain cleared for the
lifetime of the pipelines.7
Current efforts to prevent and eliminate increased sedimentation from oil and gas
extraction activities are either nonexistent or inadequate. In Pennsylvania, for example, one
review conducted for the Delaware River Basin Commission (“DRBC”) found that “existing
environmental regulations and policies of the Commonwealth of Pennsylvania, either as enacted
by the Commonwealth or implemented by the Pennsylvania Department of Environmental
Protection (PaDEP), do not provide adequate performance standards, review, implementation, or
enforcement to protect the Commonwealth’s water resources, including the Special Protection
Waters of the Delaware River Basin.” See Adams, supra note 4, unnumbered pg. 1 of Exec.
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Sum. (emphasis added). Further, “by grandfathering the exploratory wells that were permitted
by PaDEP prior to the June 14, 2010 and July 23, 2010 Supplemental Determinations of the
DRBC, DRBC has effectively held these facilities to a lower environmental standard than that
which is applied to other activities within Pennsylvania.” Yet, because “negative water quality
impacts related to sediment discharge and stormwater management from these facilities can and
do impact existing water quality, these facilities cannot be exempt from the requirements to
protect and maintain Special Protection Waters, or subject to lower regulatory requirements than
other construction and industrial activities.” Id. Pennsylvania’s Phase I WIP suggests that the
state intends to rely on its Erosion and Sedimentation Control General Permit (ESCGP-1) as its
sole or primary means of preventing oil and gas activities from preventing achievement of the
Chesapeake Bay TMDLs. For reasons not limited to the foregoing discussion, this is simply not
enough.
Although the above examples pertain to Pennsylvania, the same problems and principles
apply to the other states with oil and gas development. Oil and gas facilities in all Bay states and
of all sizes contribute sediment pollution to the Chesapeake Bay watershed, regardless whether
states until now have allowed certain facilities to be “grandfathered” or to operate under less
stringent controls than those required for conventional construction sites. Furthermore, failure by
the states to control and monitor sediment contributions from oil and gas facilities will
exacerbate the need for higher-cost reductions from municipalities and other regulated sectors.
Therefore, strategies to control and prevent the otherwise inevitable increases in sedimentation
and erosion that result from construction and operation of oil and gas extraction facilities,
especially in the Marcellus Shale region, must be developed and implemented through the states’
Phase II WIPs.
Conclusion
In their Phase II Chesapeake Bay Watershed Implementation Plans, the Bay jurisdictions
must “demonstrate reasonable assurance that Bay TMDL allocations will be achieved and
maintained and the means by which any new or increased pollution loadings not accommodated
in the TMDL will be offset.”8 For the reasons outlined above, in order to satisfy this requirement,
Bay jurisdictions must address sedimentation resulting from oil and gas activities on the
Marcellus Shale in developing and submitting their Phase II WIPs.
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Thank you for your cooperation in working towards the water quality goals embodied in
the Chesapeake Bay TMDL.
Sincerely,

Jennifer C. Chavez
Deborah Goldberg
Earthjustice
1625 Massachusetts Av. NW, Ste. 702
Washington, DC 20036

Ed Merrifield
Potomac Riverkeeper
1100 15th Street NW, 11th Floor
Washington, DC 20005

Michael R Helfrich
Lower Susquehanna Riverkeeper
324 W Market St
York, PA 17401

Brent Walls
Upper Potomac River Manager
1100 15th Street NW, 11th Floor
Washington, DC 20005

Jeff Kelble
Shenandoah Riverkeeper
1100 15th Street NW, 11th Floor
Washington, DC 20005

cc: Shawn M. Garvin, Regional Administrator
Environmental Protection Agency, Region 3
1650 Arch Street
Philadelphia, PA 19103-2029

5

